HapyLueHna 3aKoHOB NPY NOMELLEHNM
NOACYAMMOrO B K/ETKY

HaxoXaeHune B KneTKe HapyLaeT nonoxeHusa cr.4 deaepanbHoro 3akoHa «103 ot
15.07.95 «O copgeprkaHUM nopa, CTpakel noao3peBaembiX M OOBUMHSAEMbIX B
cosepweHun npectynneHnin» (Oanee — 103-d3): «CoaeprkaHue nog CTpaken
OCYLLEeCTBAAETCA B COOTBETCTBMM C MPUHLMMAAMM 3aKOHHOCTU, CNpPaBes/IMBOCTY,
npesymnunum HEBMHOBHOCTM, pPaBEHCTBA BCeX [rpaXgaH nepes 3aKOHOM,
rYMaHuM3ma, YBa*eHMA 4YesioBevyeCcKoro [LOCTOMHCTBA, B COOTBETCTBUM C
KoHcTutyumen  Poccuinmckon  depepauyn,  NpUHUMANAMM U HOPMamMM
MEXAYHAPOAHOro NnpaBa, a TaKXKe MeXAyHapoaHbIMK gorosopamun Poccuiickomn
depepaunm M He AONKHO COMPOBOXKAATLCA MbITKAMMU, MHbIMWU OEUCTBUAMMN,
MMEWMMUN LENbID MNPUYMHEHUE (PUBNYECKUX WM HPABCTBEHHbIX CTPagaHwuin
noAo3peBaembiM U 06BUHAEMbBIM B COBEPLUEHMWN MPECTYNIEHUN, COAEPHKALLMMCA
noA, CTparkem».

HaxoxpeHue B KneTKe ABAAETCA YHU3UTENbHbIM, NPUYUHAET HPaABCTBEHHbIE
CTPagaHMA U MOXKeT BbITb pacLeHeHa KakK MbITKa CO CTOPOHbI KOHBOMHOM CNyXObl.
06 sTom rosoputn n.2 ct.7 YK P®: «HakasaHue 1 MHble Mepbl YroN0BHO-NPaBOBOrO
XapaKTepa, NpuMMeHAemMble K auuy, COBepluuBLUEeMYy MpecTynieHue, He MOryT
MMEeTb CBOEN UENbio NpUYMHEHME OUIMYECKUX CTPAZaHUM WU YHUXKEHUE
yeNIoBEYEeCKOro AO0CTONHCTBA. »

KoHcTuTyuma PO rapaHTMpyeT NpaBo 06BMHAEMbIX HA 3aLWMTY CBOMX NpaB 1 ceobos
«BCemMu cnocobamu, He 3anpeLéHHbIMU 3akoHOM» (cT 45 n.2) Ho KoHcTutyyma He
AAET npaBa cyay Bcemu cnocobamm aenaTb YenoBeKa BUHOBHbIM, BbICTYNaTb Ha
CTOPOHEe 0O6BUHEHMA, 3aKN0YAA YENOBEKA B KNETKY.

HaxoxaeHne ob6BMHAEMOro B Knetke npotmBopeynt n.2 cT1.48 KoHcTuTtyumm PO,
COr/laCHO KOTOPOMY «OOBMHSIEMbIA B COBEPLUEHUM NMPECTYMN/IEHMA MMEET NPaBO
NONb30BaTbCA MOMOLLBIO aaBOKaTa». Bo Bpems cypgebHoro 3acegaHna MomoLb
afBOKaTa HeobxoaMma B HEMPEPbLIBHOM pPEXMME.

. YK P® 3akpennseT npaBo 06BMHAEMbIX Ha 3awmTy. 1.2 c1.16 YK P® obsa3biBaeT
cyna obecneuntb BO3MOMHOCTb O0OOBMHAEMOMY «3alMLATbCA BCEMM, He
3anpeLwéHHbIMM HacToawmm Kogekcom cnocobamu m cpeacteamm». HaxoxaeHue
06BMHAEMOrO PALOM C aiBOKAaTOM He ABNAETCA 3anpeL,EHHbIM Cnocobom 3aLmThI,
COOTBETCTBEHHO, AO/IKHO BbITb 06ecneyeHo cyaom.

HaxoxaeHne 06BMHAEMOrO B KNeTKe OTAE/IbHO OT aABOKaTa HapyLwaeT u cT. 15 YIK
P®, rapaHTMpyOLLYH0 COCTA3ATENbHOCTb CTOPOH B YTOJI0BHOM Cy4,0MNPON3BOACTBE.



7. N.3 c1.15 YMNK P® rnacut, uto «Cyn He ABNAETCA OPraHOM Yros0BHOrO
npecnefoBaHMA, He BbICTYNaeT Ha CTOPOHe 06BMHEHMA AN CTOPOHe 3awmTbl. Cya
co3aaeT HeobxoanMble yYCI0BUA AN UCMOJHEHNA CTOPOHAMM UX MPOLLECCYaIbHbIX
06A3aHHOCTEN WM OCYLLECTBAEHMA NPEAOCTaBAEHHbIX UM npaB.» Mexay Tem,
HaxoXAeHne 06BMHAEMOro B KJeTKe HapyllaeT NPUHLKUN PaBHOMNPaBUA CTOPOH,
CO34aET 0OBMHUTENbHDBIN YKNOH cyaebHOMY 3acefaHUNIo U ABAAETCA PaKTUYECKMM
HeucnosHeHnem o6a3aHHOCTEN cyga MO CO34aHUI0 HEOOBXOAMMBIX YC0BUM ANA
«UCMOSIHEHNA CTOPOHAMM UX MPOLECCYasbHbIX 06A3aHHOCTEN U OCYLLECTBNEHUA
npeaocTaBAeHHbIX UM NPaB». 3aWMUTHUK HE MOXKET UCNONHATL CBOU 00A3aHHOCTY,
a 06BUHAEMDIN OrpaHUYNBAETCA B CBOMX NPABaXx.

8. C1. 49 n.1 KoHctutyumm PP rnacut, uto «Kaxkgblh 06BUHAEMbIA B COBEPLUEHUMU
NPecTynneHns cYMTaeTca HEBUHOBHbBIM, NOKAa ero BUHOBHOCTb He byaeT AoKa3aHa
B npeaycMoTpeHHOM deaepanbHbIM 3aKOHOM MNOpAAKeE W yCTaHOBAEHa
BCTYNMUBLUMM B 3aKOHHYIO CMy MPUTOBOPOM Cyda.» ITO e 3aKpenaeHo un B cT.14
YMNK P®. ObBuHAEemble B 3ane cyga — HEBMHOBHbIE 0AM, coAepKalmecs noa
cTpaxen. B 06A3aHHOCTM KOHBOMHOM cNy»KbObl B 3a1e cyga BXxogMT obecneyeHue
nopAaka n npeaoTBpalieHne nonbiToK nobera. UcnonHeHmne ceomnx oba3aHHOCTEN
KOHBOWMHOWM cnyboi He 4ONKHO HapyLwaTb NpaB 1 cBoboa 06BUHAEMbIX.

9. CornacHo ®epepanbHomy 3akoHy «O noamuymm» Ne3-®3 ot 07.02.11
NPUMEHUTENBHO K cyaebHOMy 3acefaHuio COTPYAHUK NoAnuMKM  (KAaKOBbIM
ABNAETCA COTPYAHUK KOHBOMHOIO MOJIKa) MMeeT NpaBo (HO He 06A3aH) NPUMEHATb
cneu. Cpeactsa B LENAX OTPAXKEHMA HANaLeHWA Ha rpaxkaaH, ANna npecevyeHun
CONPOTUBAEHMA, AN NPeceYeHnA NoNbITOK nobera. Mexay Tem, B OTHOLIEHWUM TEX,
KEM He A0MNYyCKasNoCb YKa3aHHbIX GAaKTOB HapyLeHMs obLecTBEHHOIO NOpPAAKa, U
HEeT OCHOBaHMIM OrpaHNYeHMA NX B NpaBax Ha cyaebHom 3aceaaHnu. 3akoHbl PO He
O0MYCKAOT NPEBEHTUBHbIX HAKA3aHMM 3a eLLé He cogeAHHoe.

10.CornacHo n.2 ct.55 KoHctutyummn PO: «B Poccuitckon Pegepaunm He A0NXKHbI
N34aBaTbCs 3aKOHbl, OTMEHAIOLWME UIN YMANALOLLME NpaBa M CBO6OAbI HeNOBEKA U
rpa*kgaHuHa.»

11. A n.3 c1.56 KoHctutyumm P® rnacut: «He nopnexkat OrpaHMYEHMIO npaBa WU
cBoboabl, NpeaycMmoTpeHHble ctatbammn 20, 21, 23 (yactb 1), 24, 28, 34 (yactb 1), 40
(yactb 1), 46 — 54 KoHctuTyumm Poccuiickon Pepepaunn.» [pesymnuymio
HEBMHOBHOCTM HEBO3MOXHO OTMEHUTb HUKOMM 0Bpa3om.

12.BHYTpPEHHME WMHCTPYKLUUM KOHBOWMHOWM CAYXObl He MOryT npOTUBOPEUUTH
depepanbHbiM 3akoHam. CT. 15 n.3 KoHctuTyumnm PO yTBepkKaaeT, UTo «3aKOHbI
nognexat oduymanbHomy onybankosaHuto. HeonybanMKoBaHHblE 3aKOHbl He
npumeHsatoTca. Jllobble HOpMaTMBHbIE MPABOBbIE aKTbl, 3aTparnBatolme Npasa,
cB060abl N 06A3aHHOCTM YeNOBEKA M FPaAXKAAHMHA, HE MOTYT NPUMEHATLCA, eCn
OHW He onyb6nKoBaHbl 0dULMaNbHO Ans Bceobliero ceegeHma.» Ha ceroaHAWHMNA



AEeHb He cylecTByeT onyb6/IMKOBAHHbIX HOPMATUBHbIX aKTOB, PernameHTUPYOLLNX
HaxoXaeHne obBMHAEMOro B KieTKe. [NogobHble aKTbl U HE MOTYT CYLLLECTBOBATb
6e3 HapyweHuAa 3aKoHogaTenbcTBa. COOTBETCTBEHHO, MPUKa3bl U MHCTPYKLMMU
«ANA CNy»KebHoro nNosb30BaHMA» KOHBOMHOW CAyXbbl MOryT pernameHTMpoBaTb
TO/IbKO HenocpeacTBeHHO paboTy KOHBOMPOB, HO HE MOTYT OFPaHNUYMBATL NpaBa U
cB0ob60bl 06BMHAEMBDIX.

13. MpaBO HEBMHOBHOIO Y€/I0OBEKA HAaxo4UTbCS PALOM C aABOKAaTOM Ha cyaebHom
3acegaHMn — ocHoBononarawuwee ana cobaaeHMa NpUHUKMNG paBHONpPaBuA U
COCTA3ATEe/IbHOCTU CTOPOH, MPUHLMUNA NPe3yMnumMm HEBUMHOBHOCTH.

14. CornacHo cT. 243 n.1 YMNK P®: «[peacenatenscTByOWMA PYKOBOANUT cyaebHbIM
3acefaHuem, NpUHMUMaET BCe NpeayCMOTPEHHble HacToAwmnm Kogekcom mepbl No
obecneyeHUIO COCTA3ATE/IbHOCTM W pPaBHOMPaBUSA CTOPOH.» COOTBETCTBEHHO,
nmeHHo [peacenatenbcTByOWMA B 3ane cyga obnagaer Bcemn npaBamu gna
OOCTUXKEHUA TAaKOro obecneyeHms.

15. CornacHo n.4 ct. 5 PegepanbHOro KOHCTUTYLUMOHHOIO 3aKkoHa «O cygax obuien
topucaykumm B PO» Nol-OK3 ot 07.02.11 «Cyabl obuwen opucamkumm
OCYLLEeCTBAAT CyaebHyl0 BNacTb HE3aBUCMMO OT 3aKOHOAATE/IbHbIX U
MCMONHUTENbHbIX OPraHOB roCyAapCcTBEHHOM BnacTu. B Poccuiickon ®epepaumm He
MOryT M34aBaTbCA 3aKOHOAATE/IbHble U UHblE HOPMATUBHbLIE MPABOBbIE AKTbl U
OCyLLecTBNATbCA aenctBusa (besgeinctemne), OTMeEHAOWME WAM  yMansowme
HEe3aBUCMMOCTb CYAOB W cyAen.» ITO 3HaA4YMT, YTO HUKTO He Bnpase
BOCMPENATCTBOBATb PELIEHMIO Cyda BOCCTAHOBMTb MpaBa OOBMHAEMOrO,
PACcNOIOXKMB €ro pAL0OM C aABOKATOM.

16.M.7 c1.17 103-P3 paért npaBo 06BMHAEMbIM 00pal,aTbCs K cyay B cayyae
«HapPYLEeHMA UX 3aKOHHbIX NPaB U MHTepecoB.» B cooTeBeTcTBun ¢ KOHBEHUMEN OT
04.11.50 «O 3awuTe NpaB YeNoBEKA U OCHOBHbIX cBOb6OA» (Aanee — KoHBeHUMA)
«Kaxapl, ybM npaBa M cBoboabl, Npu3HaHHble B HacToAwen KoHBeHUMW,
HapyLWweHbl, MMeeT npaBo Ha 3pPeKTUBHOE CPeacTBO MNPAaBOBOWM 3alLUTbl B
rocya4apCcTBEHHOM OpraHe, AaXKe eCin 3TO HapyLlleHue B6biIo COBEPLLUEHO NMLAMM,
AEeNCTBOBaBLIMMN B OPMLMANBHOM KayecTBe. »

Hukakue Tpaauuum n wabnoHbl AeNCTBU KOHBOMHOM CAyXbbl NO 3aKA0YEHUIO
06BUHAEMbIX B MO30PHblE KAETKM HE MOFYT CAYXUTb NPEnAaTCTBMEM Cyay B
BOCCTAHOBNEHUWN 3aKOHHOCTH.

ObpauleHne 06BMHAEMOTrO C X04aTalNCTBOM O PAaCMO/IOKEHUM PAAOM C aiBOKAaTOM
peannsyer npaBo O0OBUHAEMOro Ha CyaebHylo 3aWuTy U He MOXKeT ObITb
OTK/IOHEHO.

17.CornacHo Onpepgenenunio KoHctutyymoHHoro cyga P® ot 25.01.05 Ne42-O,
BbiTeKatowme u3 crate 46 (4.1 n 2) u 50 4.3 KoHctutyuum PP, n.5 cr. 14



MexayHapoaHOro nakTa O rPa*kKAaHCKMX W MONUTUYECKMX MpaBax, CTaTbu 2
Mpotokona N 7 K KoHBeHUMM O 3awWuTe NpaB YenoBeKa U OCHOBHbIX cBobos
TpeboBaHMA cnpaBegAMBoro npasocygma U 3PPeKTMBHOrO BOCCTAHOBNEHUA B
npaBax NPMMEHUTENIbHO K pPeLleHMAM COOTBETCTBYHOLWMX CYAEOHbIX MHCTaHUMN
npegnonaratoT 06A3aTeNIbHOCTb  PaKTMYECKOro W MpaBoBOro 060CHOBaHMA
NPUHMMAEMbIX MMW pPeLLleHUNn, B TOM uYucne — OOOCHOBaHWMA OTKasa, 4To
HEBO3MOXHO 6e3 nocnenoBaTeNIbHOTO PACCMOTPEHUA U OUEHKUM [0BOLOB
cooTBeTcTBYytoWwero obpaweHua. KoHctutyuma PO rapaHTUpyeT Kaxkaomy npaso
«Kaxapl Bnpase 3awMmwaTb CBOM NpaBa M cBoboabl BCemM crnocobamu, He
3anpeLweHHbIMM 3aKOHOM» (CT. 45 4.2), B TOM yncne nyTém obrKanoBaHUA B cya,
peweHnin wn paencTems(bespencTsmsa) OpraHoOB rocygapCTBEHHOM BAACTU U
OONKHOCTHbIX NnLL. YKa3aHHble npaBa Nno cmblicny KoHCTUTyumnm PO, B YacTHOCTU eé
cT.21 4.1 KOoTOpan, Kak yKasan KoHCTUTYyUMOHHbIN cya, PP B lNocTtaHoBNAEHUM OT
03.05.95 Ne¢ 4-M, Tpebyetr paccmaTpuBaTb rparkgaHWHA HE KaK O0OOBEKT
rocyaapCcTBeHHOM AeATENbHOCTM, @ KaK PaBHOMNPABHOIO CyObEKTa, KOTOPbIA MOXKET
3aWMLaTh CBOM NpPaBa BCEMU He 3anpeLeHHbIMM 3aKOHOM cnocobamu (cTaTbs 45,
yacTb 2, KoHcTuTyumnmn Poccuiickoin ®epepaumm) n cnopuTb € rocy4apcTBOM B /inLe
nobbix ero opraHoB. 3TO npeanosiaraeT He TONbKO MNpaBoO Mojatb B
COOTBETCTBYHOLLMIN rOCYAAPCTBEHHbIMA OPraH UAn SOIKHOCTHOMY INLLY 3aABAEHME,
XO4ATAaNCTBO MAK Xanoby, HO M NPABO NOAY4YUTb Ha 3TO obpalleHmne afeKBaTHbLIN
otBeT. [lpUMeHUTEeNbHO K YroJIOBHOMY CyAONpOM3BOACTBY 3TO O3Ha4daer
HeobXxoAMMOCTb NPUHATMA No obpalleHnto NpPeaycCMOTPEHHOTNO 3aKOHOM
npoueccyanbHOro peleHus, Kotopoe, B cuny 4.4 ct.7 YK PO ponxHo 6biTb
3aKOHHbIM, 060CHOBAHHbIM M MOTUBUPOBAHHbIM. MHOE ABMAOCH OBbl HApyLLEeHNEM
He TO/IbKO NMpoueccyanbHbIX NPaB Yy4aCTHUKOB YroJ0BHOMO CyA0NpPOM3BOACTBA, HO
N Ha3BaHHbIX KOHCTUTYLUMOHHbIX NPaB..

CynebHoe 3acefaHue He MOXKEeT NPOBOAUTLCA B YC/IOBUAX ABHOTO YMbILUAEHHOTO
HapyLweHua npaB 06BMHAEMOro, 3akpennéHHbix KoHcTutyuuein PO, KoHBeHuMeN,
YK PO, YIMK PO, 103-d3, PK3 «O cyaax obuien topucamkumnm», ®3 «O nonmunm».



